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Appeal court finds Halifax's maintenance to be negligent 

By donalee Moulton 

Halifax 

The Nova Scotia Court of Appeal has upheld a lower court decision that awarded damages to an electrician after finding he had been injured not as a result of negligence on his part but because a control panel had been negligently maintained by its owner, the Regional Municipality of Halifax. 

"The central factual issue at trial was the cause of the explosion," said Brian Awad, a partner with Burchell Hayman Parish in Halifax. "The city had cleaned up the site before a full forensic assessment was conducted. So the trial judge had to assess competing theories as to why the explosion happened without evidence that might otherwise have been available." 

"On appeal," he added, "the city challenged the trial judge's conclusion as to the cause of the explosion as well as the trial judge's conclusions that (the electrician) had exercised due care and that the city had not." 

In his decision, Justice Gerald Freeman, noted that it is not material whether the electrician was under a contractual duty to ensure that all or any of the components of the sheet metal box, called a cell, were satisfactory for reuse. "Whether or not that standard was a term or implied term of the contract, there was no evidence to suggest (the electrician) had a duty to do his work in a certain order. If he did have a duty to determine the disconnect switch was suitable for reuse as part of his contract, that might have been his first step on his list or it might have been the final one. Having safely completed his work on the first cell he was working on the other components of the second one, specifically the starter assembly, when he was burned. He had already determined that the disconnect switch functioned to shut off power to the cell, enabling him to work in safety so far as he could reasonably ascertain." 

In his conclusion the trial judge focused on two key facts: that crumbling silver was present and that an explosion occurred. "The trial judge cannot be held in error for relying on his common sense and his share of common knowledge in drawing inferences from proven facts," Justice Freeman found. "Silver was a proven conductor capable of causing an electrical fault, such as power arcing through a disconnect switch, which had been turned off." 

"The case does tell plant operators to inspect their electrical control equipment every few years to ensure that there is no dangerous accumulation of dust or other material that might cause an arc fault," said Awad, who represented the respondent. "So the case clarifies the standard of care for plant operators. If that standard is followed, the chance of this sort of incident happening again should be greatly reduced." 

There are three other noteworthy areas raised in the decision: the interaction between mitigation and damages, and the irony that a "heroic mitigator" is penalized on damages; the interaction between awards of non-pecuniary damages and damages for lost earning potential, particularly in the case of an entrepreneur; and the question of whether changed practice is admissible as evidence of negligence. 

With respect to the latter issue, Justice Freeman noted that the trial judge had relied on Winsor v. Marks & Spencer Canada Inc. (1995), which concluded that "early English and Canadian post-accident measures are not logically probative of negligence." 
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